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III. All communications regarding this application must give the application number. Please direct all communications prior to issuance to 
Box ISSUE FEE unless advised to the contrary. 
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» The MAILING DATE of this communication appears on the cover sheet with the correspondence address- 

All claims being allowable, PROSECUTION ON THE MERITS IS (OR REMAINS) CLOSED in this application. If not included 
herewith (or previously mailed), a Notice of Allowance (PTOL-85) or other appropriate communication will be mailed in due course. THIS 
NOTICE OF ALLOWABILITY IS NOT A GRANT OF PATENT RIGHTS. This application is subject to withdrawal from issue at the initiative 
of the Office or upon petition by the applicant. See 37 CFR 1.313 and MPEP 1308. 



1 . ^ This communication is responsive to 9 December 2002 . 

2. ^ The allowed claim(s) is/are 42-54. renumbered 1-13 . 

3. □ The drawings filed on are accepted by the Examiner. 

4. ^ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-(d) or (f). 

a) □ All b) □ Some* c) □ None of the: 

1. □ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. S Copies of the certified copies of the priority documents have been received in this national stage application from the 

International Bureau (PCT Rule 17.2(a)). 
* Certified copies not received: . 

5. Q Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application). 

(a) CH The translation of the foreign language provisional application has been received. 

6. ED Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 

Applicant has THREE MONTHS FROM THE "MAILING DATE" of this communication to file a reply complying with the requirements noted 
below. Failure to timely comply will result in ABANDONMENT of this application. THIS THREE-MONTH PERIOD IS NOT EXTENDABLE. 

7. □ A SUBSTITUTE OATH OR DECLARATION must be submitted. Note the attached EXAMINER'S AMENDMENT or NOTICE OF 
INFORMAL PATENT APPLICATION (PTO-152) which gives reason(s) why the oath or declaration is deficient. 

8. □ CORRECTED DRAWINGS must be submitted. 

(a) □ including changes required by the Notice of Draftsperson's Patent Drawing Review ( PTO-948) attached 

1 ) □ hereto or 2) □ to Paper No. . 

(b) Q including changes required by the proposed drawing correction filed , which has been approved by the Examiner. 

(c) □ including changes required by the attached Examiner's Amendment / Comment or in the Office action of Paper No. . 

Identifying indicia such as the application number (see 37 CFR 1.84(c)) should be written on the drawings in the top margin (not the back) 
of each sheet. The drawings should be filed as a separate paper with a transmittal letter addressed to the Official Draftsperson. 

9. □ DEPOSIT OF and/or INFORMATION about the deposit of BIOLOGICAL MATERIAL must be submitted. Note the 
attached Examiner's comment regarding REQUIREMENT FOR THE DEPOSIT OF BIOLOGICAL MATERIAL. 



Attachment(s) 

1 □ Notice of References Cited (PTO-892) 
3D Notice of Draftperson's Patent Drawing Review (PTO-948) 
5Q Information Disclosure Statements (PTO-1449), Paper No. 
7Q Examiner's Comment Regarding Requirement for Deposit 
of Biological Material 



2D Notice of Informal Patent Application (PTO-152) 
4^ Interview Summary (PTO-413), Paper No.35 . 
6^ Examiner's Amendment/Comment 
8^ Examiner's Statement of Reasons for Allowance 
9D Other 



... OF 
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U.S. Patent and Trademark Office 
PTO-37 (Rev. 04-01) 



Notice of Allowability 



Part of Paper No. 36 . 
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EXAMINER'S AMENDMENT 

1 . An extension of time under 37 CFR §1.1 36(a) is required in order to make an 
examiner's amendment, which places this application in condition for allowance. During 
a telephone conversation conducted on 8 January 2003, Robert G. McMorrow 
requested an extension of time for 1 MONTH(S) and authorized the Commissioner to 
charge Deposit Account No. 03-2775 the required fee of $1 10 for this extension and 
authorized the following examiner's amendment. Should the changes and/or additions 
be unacceptable to applicant, an amendment may be filed as provided by 37 § CFR 
1.312. To ensure consideration of such an amendment, it MUST be submitted no later 
than the payment of the issue fee. 

The application has been amended as follows: 



'>^(thrice amended) A modified plant DNA [nucleic acid] molecule [of plant origin] 
encoding a [an] modified EPSPS enzyme wherein said enzyme comprises [, the 
modifications comprising]: 

a first amino acid substitution from threonine to isoleucine at the threonine which 
corresponds to position 102 of the amino acid sequence of SEQ ID NO: 3 [a first 
modification of a coding sequence that normally encodes a threonine that is located, 
relative to the gene from which it is derived, at position 102 of the amino acid sequence 
of the mature EPSPS sequence of SEQ ID NO: 3, to encode isoleucine in a mature 
plant EPSPSP sequence]; and 

a second amino acid substitution from proline to serine at the proline which 
corresponds to position 106 of the amino acid sequence of SEQ ID NO: 3 [a second 
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modification of a coding sequence that normally encodes a proline that is located, 
. \ v relative to the gene from which it is derived, at position 1 06 of the amino acid sequence 
l&o of the mature EPSPS sequence of SEQ ID NO: 3, to encode serine in a mature plant 

EPSPS sequence]. 



/ ^3f(twice amended) The modified plant DNA [nucleic acid] molecule as claimed in claim 



>t^wherein the modified plant DNA [nucleic acid] molecule is of maize origin. 



At claim 45, line 4, the phrase "nucleic acid" has been replaced with -- modified plant 
DNA molecule 




At claim 46, line 3, the phrase "nucleic acid of claim 42" has been replaced with the 
phrase - modified plant DNA molecule --. 



^>71[thrice amended) A transformed plant cell comprising a vector comprising the 
following components, which are operably associated in the direction of transcription: 

(a) a promoter functional in a plant cell; 

(b) a nucleic acid encoding a chloroplast transit peptide; 

(c) a modified DNA [nucleic acid] molecule of maize origin encoding a [an] 
modified EPSPS enzyme wherein said enzyme comprises [, the modifications 
comprising]: 

a first amino acid substitution from threonine to isoleucine at the threonine which 
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corresponds to position 102 of the amino acid sequence of SEQ ID NO: 3 [a first 
modification of a coding sequence that normally encodes a threonine that is located, 
relative to the gene from which it is derived, at position 102 of the amino acid sequence 
of the mature EPSPS sequence of SEQ ID NO: 3, to encode isoleucine in a mature 
plant EPSPSP sequence]; and 

a second amino acid substitution from proline to serine at the proline which 
corresponds to position 106 of the amino acid sequence of SEQ ID NO: 3 [a second 
modification of a coding sequence that normally encodes a proline that is located, 
relative to the gene from which it is derived, at position 106 of the amino acid sequence 
of the mature EPSPS sequence of SEQ ID NO: 3, to encode serine in a mature plant 
EPSPS sequence]; and 

(d) an untranslated transcription termination signal region. 



At claim 48, line 1 , after "monocot", - plant cell - has been inserted. 

At claim 48, line 2, the phrfer^e^an unmodified" has been replaced with the phrase - a 

non-transformed 



At claim 49, line 1 , after "diebt", plant cell - has been inserted. 

At claim 49, line 2, trf^phrase "an unmodified" has been replaced with the phrase - a 

non-transformed --. 



^ ^SO^thrice amended) A transgenic plant comprising a vector comprising the following 
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components, which are operably associated in the direction of transcription: 

(a) a promoter functional in a plant cell; 

(b) a nucleic acid encoding a chloroplast transit peptide; 

(c) a modified DNA [nucleic acid] molecule of maize origin encoding a [an] 
modified EPSPS enzyme wherein said enzyme comprises [, the modifications 
comprising]: 

a first amino acid substitution from threonine to isoleucine at the threonine which 

. y corresponds to position 102 of the amino acid sequence of SEQ ID NO: 3 [a first 

TP ) y 

(jqJy modification of a coding sequence that normally encodes a threonine that is located, 

relative to the gene from which it is derived, at position 102 of the amino acid sequence 
of the mature EPSPS sequence of SEQ ID NO: 3, to encode isoleucine in a mature 
plant EPSPSP sequence]; and 

a second amino acid substitution from proline to serine at the proline which 
corresponds to position 106 of the amino acid sequence of SEQ ID NO: 3 [a second 
modification of a coding sequence that normally encodes a proline that is located, 
relative to the gene from which it is derived, at position 106 of the amino acid sequence 
of the mature EPSPS sequence of SEQ ID NO: 3, to encode serine in a mature plant 
EPSPS sequence]; and 

(d) an untranslated transcription termination signal region. 




£ claim 51, line 2, the phrase "an unmodified" has been replaced with the phrase - a 
n-trgnsgenic 
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At claim 52, line 2, the phrase "an unmodified" has been replaced with the phrase - a 
non-transgenic — . 

^^(thrice amended) A method for selectively controlling plants which method comprises 
the steps of: 

a) planting crop seeds or plants which have increased glyphosate tolerance as a 
result of a chimeric gene being inserted into said crop seeds or plants, said 
chimeric gene having 

(i) a promoter region functional in a plant cell; and 

(ii) a modified plant DNA [nucleic acid] molecule [of plant origin] encoding 
a modified EPSPS enzyme wherein said enzyme comprises [, the modifications 
comprising]: 

a first amino acid substitution from threonine to isoleucine at the threonine which 
corresponds to position 102 of the amino acid sequence of SEQ ID NO: 3 [a first 
modification of a coding sequence that normally encodes a threonine that is located, 
relative to the gene from which it is derived, at position 102 of the amino acid sequence 
of the mature EPSPS sequence of SEQ ID NO: 3, to encode isoleucine in a mature 
plant EPSPSP sequence]; and 

a second amino acid substitution from proline to serine at the proline which 
corresponds to position 106 of the amino acid sequence of SEQ ID NO: 3 [a second 
modification of a coding sequence that normally encodes a proline that is located, 
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relative to the gene from which it is derived, at position 106 of the amino acid sequence 
of the mature EPSPS sequence of SEQ ID NO: 3, to encode serine in a mature plant 
EPSPS sequence]; and 

(iii) an untranslated transcription termination signal region; and 
b) applying to said crop seeds or plants a sufficient amount of glyphosate to 
control [said] untransformed plants without significantly affecting said crop 
^ seeds or plants that comprise the chimeric gene. 

^M^twice amended) A plant transformed with a modified DNA molecule [nucleic acid] 
encoding a [mature] plant EPSPS [protein of plant origin] enzyme having a first amino 
acid substitution from threonine to isoleucine at the threonine which corresponds to 
position 102 of the amino acid sequence of SEQ ID NO: 3 [having isoleucine substituted 
for the threonine that is relatively located at position 102 of the amino acid sequence of 
mature EPSPS sequence of SEQ ID NO: 3]; and 

a second amino acid substitution from proline to serine at the proline which 
corresponds to position 106 of the amino acid sequence of SEQ ID NO: 3 [serine 
substituted for the proline that is relatively located at position 106 of the amino acid 
sequence of mature EPSPS sequence of SEQ ID NO: 3], 
2. The following is an examiner's statement of reasons for allowance: The 
Declaration of Alan Sailland, filed 9 December 2002, has addressed the issues under 
35 U.S.C. § 1 12, first paragraph, and the Examiner withdraws the outstanding 
rejections. The statement in the Sailland Declaration on page 2, section 4, provides 
evidence that other plant EPSPS genes were disclosed and available prior to the filing 
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date of the instant application, and that the encoded enzymes were conserved in their 
amino acid sequences at the claimed modifications. 

The Examiner has amended the claims for clarity and consistency of language, 
said amendments are not intended to modify the scope of the claims. 

Any comments considered necessary by applicant must be submitted no later 
than the payment of the issue fee and, to avoid processing delays, should preferably 
accompany the issue fee. Such submissions should be clearly labeled "Comments on 
Statement of Reasons for Allowance." 

3. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to David H. Kruse, Ph.D. whose telephone number is (703) 
306-4539. The examiner can normally be reached on Monday to Friday from 8:00 a.m. 
to 4:30 p.m. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Dr. Amy Nelson can be reached at (703) 306-3218. The fax telephone 
number for this Group is (703) 872-9306 Before Final or (703) 872-9307 After Final. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the Group Receptionist whose telephone number is 
(703)308-0196. , f\A . 




David H. Kruse, Ph.D. 
8 January 2003 




